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CONSULTING SERVICES AGREEMENT BETWEEN
THE CITY OF SAN LEANDRO AND
TERRAPHASE ENGINEERING INC.

FOR

ENVIRONMENTAL PERMITTING SUPPORT FOR THE CITY OF SAN LEANDRO CARY DRIVE AND

HAAS AVENUE PEDESTRIAN BRIDGE REMOVAL PROJECT

THIS AGREEMENT for consulting services is made by and between the City of San Leandro
(“City”) and Terraphase Engineering, Inc (“Consultant”) (together sometimes referred to as the “Parties”) as
of August 4, 2023 (the “Effective Date”).

Section 1.

SERVICES. Subject to the terms and conditions set forth in this Agreement, Consultant

shall provide to City the services described in the Scope of Work attached as Exhibit A at the time and
place and in the manner specified therein. In the event of a conflict in or inconsistency between the terms
of this Agreement and Exhibit A, the Agreement shall prevail.

1.1

1.2

1.3

1.4

1.5

Term of Services. The term of this Agreement shall begin on the Effective Date and shall
end on January 31, 2024, the date of completion specified in Exhibit A, and Consultant
shall complete the work described in Exhibit A on or before that date, unless the term of
the Agreement is otherwise terminated or extended, as provided for in Section 8. The time
provided to Consultant to complete the services required by this Agreement shall not affect
the City’s right to terminate the Agreement, as referenced in Section 8.

Standard of Performance. Consultant shall perform all services required pursuant to this
Agreement in the manner and according to the standards observed by a competent
practitioner of the profession in which Consultant is engaged.

Assignment of Personnel. Consultant shall assign only competent personnel to perform
services pursuant to this Agreement. In the event that City, in its sole discretion, at any
time during the term of this Agreement, desires the reassignment of any such persons,
Consultant shall, immediately upon receiving notice from City of such desire of City,
reassign such person or persons.

Time. Consultant shall devote such time to the performance of services pursuant to this
Agreement as may be reasonably necessary to meet the standard of performance
provided in Subsection 1.2 above and to satisfy Consultant’s obligations hereunder.

Public Works Requirements. Because the services described in Exhibit A include “work
performed during the design and preconstruction phases of construction including, but not
limited to, inspection and land surveying work,” the services constitute a public works
within the definition of Section 1720(a)(1) of the California Labor Code. As a result,
Consultant is required to comply with the provisions of the California Labor Code
applicable to public works, to the extent set forth in Exhibit D.
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1.6 City of San Leandro Living Wage Rates. This contract may be covered by the City of
San Leandro Living Wage Ordinance (LWO). Consultant’s attention is directed to the San
Leandro Municipal Code, Title 1, Chapter 6, Article 6. Consultant must submit completed
self-certification form and comply with the LWO if covered.

1.7 Public Works Contractor Registration. Consultant agrees, in accordance with Section
1771.1 of the California Labor Code, that Consultant or any subconsultant shall not be
qualified to bid on, be listed in a bid proposal, subject to the requirements of Section 4104
of the Public Contract Code, or engage in the performance of any contract for public work,
as defined in Chapter 1 of Part 7 of Division 2 of the California Labor Code, unless
currently registered and qualified to perform public work pursuant to California Labor Code
section 1725.5. It is not a violation of this section for an unregistered contractor to submit a
bid that is authorized by Section 7029.1 of the Business and Professions Code or by
Section 10164 or 20103.5 of the Public Contract Code, provided the contractor is
registered to perform public work pursuant to Section 1725.5 at the time the contract is
awarded. No contractor or subcontractor may be awarded a contract for public work on a
public works project unless registered with the Department of Industrial Relations pursuant
to California Labor Code section 1725.5. Consultant agrees, in accordance with Section
1771.4 of the California Labor Code, that if the work under this Agreement qualifies as
public work, it is subject to compliance monitoring and enforcement by the Department of
Industrial Relations.

Section 2. COMPENSATION. City hereby agrees to pay Consultant a sum not to exceed
$69,943.00, notwithstanding any contrary indications that may be contained in Consultant’s proposal, for
services to be performed and reimbursable costs incurred under this Agreement. In the event of a conflict
between this Agreement and Consultant’s proposal, attached as Exhibit B, regarding the amount of
compensation, the Agreement shall prevail. City shall pay Consultant for services rendered pursuant to this
Agreement at the time and in the manner set forth herein. The payments specified below shall be the only
payments from City to Consultant for services rendered pursuant to this Agreement. Consultant shall
submit all invoices to City in the manner specified herein. Except as specifically authorized by City in
writing, Consultant shall not bill City for duplicate services performed by more than one person.

Consultant and City acknowledge and agree that compensation paid by City to Consultant under this
Agreement is based upon Consultant’s estimated costs of providing the services required hereunder,
including salaries and benefits of employees and subcontractors of Consultant. Consequently, the Parties
further agree that compensation hereunder is intended to include the costs of contributions to any pensions
and/or annuities to which Consultant and its employees, agents, and subcontractors may be eligible. City
therefore has no responsibility for such contributions beyond compensation required under this Agreement.

21 Invoices. Consultant shall submit invoices, not more often than once a month during the
term of this Agreement, based on the cost for services performed and reimbursable costs
incurred prior to the invoice date. Invoices shall contain the following information:

= Serial identifications of progress bills; i.e., Progress Bill No. 1 for the first invoice, etc.;

= The beginning and ending dates of the billing period;
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2.2

2.3

24

2.5

= A Task Summary containing the original contract amount, the amount of prior billings,
the total due this period, the balance available under the Agreement, and the
percentage of completion;

= At City’s option, for each work item in each task, a copy of the applicable time entries
or time sheets shall be submitted showing the name of the person doing the work, the
hours spent by each person, a brief description of the work, and each reimbursable
expense;

= The total number of hours of work performed under the Agreement by Consultant and
each employee, agent, and subcontractor of Consultant performing services
hereunder;

= The Consultant’s signature;

= Consultant shall give separate notice to the City when the total number of hours
worked by Consultant and any individual employee, agent, or subcontractor of
Consultant reaches or exceeds 800 hours within a 12-month period under this
Agreement and any other agreement between Consultant and City. Such notice shalll
include an estimate of the time necessary to complete work described in Exhibit A and
the estimate of time necessary to complete work under any other agreement between
Consultant and City, if applicable.

Monthly Payment. City shall make monthly payments, based on invoices received, for
services satisfactorily performed, and for authorized reimbursable costs incurred. City
shall have 30 days from the receipt of an invoice that complies with all of the requirements
above to pay Consultant.

Final Payment. City shall pay the last 10% of the total sum due pursuant to this
Agreement within 60 days after completion of the services and submittal to City of a final
invoice, if all services required have been satisfactorily performed.

Total Payment. City shall pay for the services to be rendered by Consultant pursuant to
this Agreement. City shall not pay any additional sum for any expense or cost whatsoever
incurred by Consultant in rendering services pursuant to this Agreement. City shall make
no payment for any extra, further, or additional service pursuant to this Agreement.

In no event shall Consultant submit any invoice for an amount in excess of the maximum
amount of compensation provided above either for a task or for the entire Agreement,
unless the Agreement is modified prior to the submission of such an invoice by a properly
executed change order or amendment.

Hourly Fees. Fees for work performed by Consultant on an hourly basis shall not exceed
the amounts shown on the compensation schedule attached hereto as Exhibit B.
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2.6 Reimbursable Expenses. Reimbursable expenses are specified in Exhibit B and shall
not exceed $175.00. Expenses not listed in Exhibit B are not chargeable to City.
Reimbursable expenses are included in the total amount of compensation provided under
this Agreement that shall not be exceeded.

2.7 Payment of Taxes. Consultant is solely responsible for the payment of employment taxes
incurred under this Agreement and any similar federal or state taxes.

2.8 Payment upon Termination. In the event that the City or Consultant terminates this
Agreement pursuant to Section 8, the City shall compensate the Consultant for all
outstanding costs and reimbursable expenses incurred for work satisfactorily completed as
of the date of written notice of termination. Consultant shall maintain adequate logs and
timesheets to verify costs incurred to that date.

29 Authorization to Perform Services. The Consultant is not authorized to perform any
services or incur any costs whatsoever under the terms of this Agreement until receipt of
authorization from the Contract Administrator.

Section 3. FACILITIES AND EQUIPMENT. Except as set forth herein, Consultant shall, at its sole
cost and expense, provide all facilities and equipment that may be necessary to perform the services
required by this Agreement. City shall make available to Consultant only the facilities and equipment listed
in this section, and only under the terms and conditions set forth herein.

City shall furnish physical facilities such as desks, filing cabinets, and conference space, as may be
reasonably necessary for Consultant’s use while consulting with City employees and reviewing records and
the information in possession of the City. The location, quantity, and time of furnishing those facilities shall
be in the sole discretion of City. In no event shall City be obligated to furnish any facility that may involve
incurring any direct expense, including but not limited to computer, long-distance telephone or other
communication charges, vehicles, and reproduction facilities.

Section 4. INSURANCE REQUIREMENTS. Before fully executing this Agreement, Consultant, at its
own cost and expense, unless otherwise specified below, shall procure the types and amounts of insurance
listed below against claims for injuries to persons or damages to property that may arise from or in
connection with the performance of the work hereunder by the Consultant and its agents, representatives,
employees, and subcontractors. Consistent with the following provisions, Consultant shall provide proof
satisfactory to City of such insurance that meets the requirements of this section and under forms of
insurance satisfactory in all respects, and that such insurance is in effect prior to beginning work.
Consultant shall maintain the insurance policies required by this section throughout the term of this
Agreement. The cost of such insurance shall be included in the Consultant's bid or proposal. Consultant
shall not allow any subcontractor to commence work on any subcontract until Consultant has obtained all
insurance required herein for the subcontractor(s) and provided evidence to City that such insurance is in
effect. VERIFICATION OF THE REQUIRED INSURANCE SHALL BE SUBMITTED AND MADE PART OF
THIS AGREEMENT PRIOR TO EXECUTION. Consultant shall maintain all required insurance listed
herein for the duration of this Agreement.
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4.1 Workers’ Compensation.

411

41.2

General Requirements. Consultant shall, at its sole cost and expense, maintain
Statutory Workers’ Compensation Insurance and Employer’s Liability Insurance for
any and all persons employed directly or indirectly by Consultant. The Statutory
Workers’ Compensation Insurance and Employer’s Liability Insurance shall be
provided with limits of not less than $1,000,000 per accident. In the alternative,
Consultant may rely on a self-insurance program to meet these requirements, but
only if the program of self-insurance complies fully with the provisions of the
California Labor Code. Determination of whether a self-insurance program meets
the standards of the California Labor Code shall be solely in the discretion of the
Contract Administrator.

The Workers’ Compensation policy shall be endorsed with a waiver of subrogation
in favor of the entity for all work performed by the Consultant, its employees,
agents, and subcontractors.

Submittal Requirements. To comply with Subsection 4.1, Consultant shall
submit the following:

a. Certificate of Liability Insurance in the amounts specified in the section;
and
b. Waiver of Subrogation Endorsement as required by the section.

4.2 Commercial General and Automobile Liability Insurance.

4.21

4.2.2

General Requirements. Consultant, at its own cost and expense, shall maintain
commercial general liability insurance for the term of this Agreement in an amount
not less than $2,000,000and automobile liability insurance for the term of this
Agreement in an amount not less than $1,000,000 per occurrence, combined
single limit coverage for risks associated with the work contemplated by this
Agreement. If a Commercial General Liability Insurance or an Automobile Liability
form or other form with a general aggregate limit is used, either the general
aggregate limit shall apply separately to the work to be performed under this
Agreement or the general aggregate limit shall be at least twice the required
occurrence limit. Such coverage shall include but shall not be limited to, protection
against claims arising from bodily and personal injury, including death resulting
therefrom, and damage to property resulting from activities contemplated under
this Agreement, including the use of owned and non-owned automobiles.

Minimum Scope of Coverage. Commercial general coverage shall be at least as
broad as Insurance Services Office Commercial General Liability occurrence form
CG 0001 (most recent edition) covering comprehensive General Liability on an
‘occurrence” basis. Automobile coverage shall be at least as broad as Insurance

Consulting Services Agreement between City of San Leandro and 8/4/2023
Terraphase Engineering Inc. for Pedestrian Bridge Removal Permitting Support Page 5 of 15



DocuSign Envelope ID: 45519D52-DFE2-45A6-B4FF-CBB06B787077

Services Office Automobile Liability form CA 0001, Code 1 (any auto). No
endorsement shall be attached limiting the coverage.

4.2.3 Additional Requirements. Each of the following shall be included in the
insurance coverage or added as a certified endorsement to the policy:

a. The Insurance shall cover on an occurrence or an accident basis, and not
on a claims-made basis.

b. City, its officers, officials, employees, and volunteers are to be covered as
additional insureds as respects: liability arising out of work or operations
performed by or on behalf of the Consultant; or automobiles owned,
leased, hired, or borrowed by the Consultant.

C. Consultant hereby agrees to waive subrogation which any insurer or
contractor may require from vendor by virtue of the payment of any loss.
Consultant agrees to obtain any endorsements that may be necessary to
effect this waiver of subrogation.

d. For any claims related to this Agreement or the work hereunder, the
Consultant’s insurance coverage shall be primary insurance as respects
the City, its officers, officials, employees, and volunteers. Any insurance
or self-insurance maintained by the City, its officers, officials, employees,
or volunteers shall be excess of the Consultant’s insurance and shall not
contribute with it.

424 Submittal Requirements. To comply with Subsection 4.2, Consultant shall
submit the following:

a. Certificate of Liability Insurance in the amounts specified in the section;
b. Additional Insured Endorsement as required by the section;

C. Waiver of Subrogation Endorsement as required by the section; and

d. Primary Insurance Endorsement as required by the section.

4.3 Professional Liability Insurance.

431 General Requirements. Consultant, at its own cost and expense, shall maintain
for the period covered by this Agreement professional liability insurance for
licensed professionals performing work pursuant to this Agreement in an amount
not less than $2,000,000 covering the licensed professionals’ errors and
omissions. Any deductible or self-insured retention shall not exceed $150,000 per
claim.
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4.4

4.5

4.3.2

4.3.3

Claims-Made Limitations. The following provisions shall apply if the professional
liability coverage is written on a claims-made form:

a. The retroactive date of the policy must be shown and must be before the
date of the Agreement.

b. Insurance must be maintained, and evidence of insurance must be
provided for at least 5 years after completion of the Agreement or the
work, so long as commercially available at reasonable rates.

C. If coverage is canceled or not renewed and it is not replaced with another
claims-made policy form with a retroactive date that precedes the date of
this Agreement, Consultant shall purchase an extended period coverage
for a minimum of 5 years after completion of work under this Agreement.

d. A copy of the claim reporting requirements must be submitted to the City
for review prior to the commencement of any work under this Agreement.

Submittal Requirements. To comply with Subsection 4.3, Consultant shall
submit the Certificate of Liability Insurance in the amounts specified in the section.

Cyber Liability Insurance. Not Applicable.

All Policies Requirements.

4.5.1

4.5.2

4.5.3

Acceptability of Insurers. All insurance required by this section is to be placed
with insurers with a Bests' rating of no less than A:VIL.

Verification of Coverage. Prior to beginning any work under this Agreement,
Consultant shall furnish City with complete copies of all Certificates of Liability
Insurance delivered to Consultant by the insurer, including complete copies of all
endorsements attached to the policies. All copies of Certificates of Liability
Insurance and certified endorsements shall show the signature of a person
authorized by that insurer to bind coverage on its behalf. If the City does not
receive the required insurance documents prior to the Consultant beginning work,
it shall not waive the Consultant’s obligation to provide them. The City reserves
the right to require complete copies of all required insurance policies at any time.

Deductibles and Self-Insured Retentions. Consultant shall disclose to and
obtain the written approval of City for the self-insured retentions and deductibles
before beginning any of the services or work called for by any term of this
Agreement. At the option of the City, either: the insurer shall reduce or eliminate
such deductibles or self-insured retentions as respects the City, its officers,
employees, and volunteers; or the Consultant shall provide a financial guarantee
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4.6

4.7

Section 5.

Section 6.

6.1

satisfactory to the City guaranteeing payment of losses and related investigations,
claim administration and defense expenses.

4.5.4 Wasting Policies. No policy required by this Section 4 shall include a “wasting”
policy limit (i.e. limit that is eroded by the cost of defense).

4.5.5 Endorsement Requirements. Each insurance policy required by Section 4 shall
be endorsed to state that coverage shall not be canceled by either party, except after 30
days’ prior written notice has been provided to the City.

4.5.6 Subcontractors. Consultant shall include all subcontractors as insureds under its
policies or shall furnish separate certificates and certified endorsements for each
subcontractor. All coverages for subcontractors shall be subject to all of the
requirements stated herein.

Submittal of Proof of Insurance Coverage. All certificates of insurance and original
endorsements effecting coverage required in this Section 4 must be electronically
submitted through the City’s online insurance document management program. Contractor
shall comply with all requirements provided by City related to the online insurance
document management program.

Remedies. In addition to any other remedies City may have if Consultant fails to provide
or maintain any insurance policies or policy endorsements to the extent and within the time
herein required, City may, at its sole option exercise any of the following remedies, which
are alternatives to other remedies City may have and are not the exclusive remedy for
Consultant’s breach:

= Obtain such insurance and deduct and retain the amount of the premiums for such
insurance from any sums due under the Agreement;

= Order Consultant to stop work under this Agreement or withhold any payment that
becomes due to Consultant hereunder, or both stop work and withhold any payment,
until Consultant demonstrates compliance with the requirements hereof; and/or

= Terminate this Agreement.

INDEMNIFICATION AND CONSULTANT’S RESPONSIBILITIES. Refer to the attached

Exhibit C, which is incorporated herein and made a part of this Agreement.

STATUS OF CONSULTANT.

Independent Contractor. At all times during the term of this Agreement, Consultant shall
be an independent contractor and shall not be an employee of City. City shall have the
right to control Consultant only insofar as the results of Consultant's services rendered
pursuant to this Agreement and assignment of personnel pursuant to Subsection 1.3;
however, otherwise City shall not have the right to control the means by which Consultant
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6.2

Section 7.
71

7.2

7.3

7.4

1.5

accomplishes services rendered pursuant to this Agreement. Notwithstanding any other
City, state, or federal policy, rule, regulation, law, or ordinance to the contrary, Consultant
and any of its employees, agents, and subcontractors providing services under this
Agreement shall not qualify for or become entitled to, and hereby agree to waive any and
all claims to, any compensation, benefit, or any incident of employment by City, including
but not limited to eligibility to enroll in the California Public Employees Retirement System
(PERS) as an employee of City and entitlement to any contribution to be paid by City for
employer contributions and/or employee contributions for PERS benefits.

Consultant Not an Agent. Except as City may specify in writing, Consultant shall have no
authority, express or implied, to act on behalf of City in any capacity whatsoever as an
agent. Consultant shall have no authority, express or implied, pursuant to this Agreement
to bind City to any obligation whatsoever.

LEGAL REQUIREMENTS.

Governing Law. The laws of the State of California shall govern this Agreement.

Compliance with Applicable Laws. Consultant and any subcontractors shall comply with
all laws and regulations applicable to the performance of the work hereunder, including but
not limited to, the California Building Code, the Americans with Disabilities Act, and any
copyright, patent or trademark law. Consultant’s failure to comply with any law(s) or
regulation(s) applicable to the performance of the work hereunder shall constitute a breach
of contract.

Other Governmental Regulations. To the extent that this Agreement may be funded by
fiscal assistance from another governmental entity, Consultant and any subcontractors
shall comply with all applicable rules and regulations to which City is bound by the terms of
such fiscal assistance program.

Licenses and Permits. Consultant represents and warrants to City that Consultant and
its employees, agents, and any subcontractors have all licenses, permits, qualifications,
and approvals of whatsoever nature that are legally required to practice their respective
professions. Consultant represents and warrants to City that Consultant and its
employees, agents, any subcontractors shall, at their sole cost and expense, keep in effect
at all times during the term of this Agreement any licenses, permits, and approvals that are
legally required to practice their respective professions. In addition to the foregoing,
Consultant and any subcontractors shall obtain and maintain during the term of this
Agreement valid Business Licenses from City.

Nondiscrimination and Equal Opportunity. Consultant shall not discriminate, on the
basis of a person’s race, religion, color, national origin, age, physical or mental handicap or
disability, medical condition, marital status, sex, or sexual orientation, against any
employee, applicant for employment, subcontractor, bidder for a subcontract, or participant
in, recipient of, or applicant for any services or programs provided by Consultant under this
Agreement. Consultant shall comply with all applicable federal, state, and local laws,
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Section 8.

8.1

8.2

8.3

8.4

policies, rules, and requirements related to equal opportunity and nondiscrimination in
employment, contracting, and the provision of any services that are the subject of this
Agreement, including but not limited to the satisfaction of any positive obligations required
of Consultant thereby.

Consultant shall include the provisions of this Subsection in any subcontract approved by
the Contract Administrator or this Agreement.

TERMINATION AND MODIFICATION.

Termination. City may cancel this Agreement at any time and without cause upon written
notification to Consultant.

Consultant may cancel this Agreement upon 30 days’ written notice to City and shall
include in such notice the reasons for cancellation.

In the event of termination, Consultant shall be entitled to compensation for services
performed to the effective date of termination; City, however, may condition payment of
such compensation upon Consultant delivering to City any or all documents, photographs,
computer software, video and audio tapes, and other materials provided to Consultant or
prepared by or for Consultant or the City in connection with this Agreement.

Extension. City may, in its sole and exclusive discretion, extend the end date of this
Agreement beyond that provided for in Subsection 1.1. Any such extension shall require a
written amendment to this Agreement, as provided for herein. Consultant understands and
agrees that, if City grants such an extension, City shall have no obligation to provide
Consultant with compensation beyond the maximum amount provided for in this
Agreement. Similarly, unless authorized by the Contract Administrator, City shall have no
obligation to reimburse Consultant for any otherwise reimbursable expenses incurred
during the extension period.

Amendments. The Parties may amend this Agreement only by a writing signed by all the
Parties.

Assignment and Subcontracting. City and Consultant recognize and agree that this
Agreement contemplates personal performance by Consultant and is based upon a
determination of Consultant’s unique personal competence, experience, and specialized
personal knowledge. Moreover, a substantial inducement to City for entering into this
Agreement was and is the professional reputation and competence of Consultant.
Consultant may not assign this Agreement or any interest therein without the prior written
approval of the Contract Administrator. Consultant shall not subcontract any portion of the
performance contemplated and provided for herein, other than to the subcontractors noted
in the proposal, without prior written approval of the Contract Administrator.
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8.5

8.6

Section 9.

9.1

9.2

9.3

Survival. All obligations arising prior to the termination of this Agreement and all
provisions of this Agreement allocating liability between City and Consultant shall survive
the termination of this Agreement.

Options upon Breach by Consultant. |f Consultant materially breaches any of the terms
of this Agreement, City’s remedies shall include, but are not limited to, the following:

8.6.1 Immediately terminate the Agreement;

8.6.2 Retain the plans, specifications, drawings, reports, design documents, and any
other work product prepared by Consultant pursuant to this Agreement;

8.6.3 Retain a different consultant to complete the work described in Exhibit A not
finished by Consultant; or

8.6.4 Charge Consultant the difference between the cost to complete the work
described in Exhibit A that is unfinished at the time of breach and the amount that
City would have paid Consultant pursuant to Section 2 if Consultant had
completed the work.

KEEPING AND STATUS OF RECORDS.

Records Created as Part of Consultant’s Performance. All reports, data, maps,
models, charts, studies, surveys, photographs, memoranda, plans, studies, specifications,
records, files, or any other documents or materials, in electronic or any other form, that
Consultant prepares or obtains pursuant to this Agreement and that relate to the matters
covered hereunder shall be the property of the City. Consultant hereby agrees to deliver
those documents to the City upon termination of the Agreement. It is understood and
agreed that the documents and other materials, including but not limited to those described
above, prepared pursuant to this Agreement are prepared specifically for the City and are
not necessarily suitable for any future or other use. City and Consultant agree that, until
final approval by City, all data, plans, specifications, reports and other documents are
confidential and will not be released to third parties without prior written consent of both
Parties.

Consultant’s Books and Records. Consultant shall maintain any and all ledgers, books
of account, invoices, vouchers, canceled checks, and other records or documents
evidencing or relating to charges for services or expenditures and disbursements charged
to the City under this Agreement for a minimum of 3 years, or for any longer period
required by law, from the date of final payment to the Consultant to this Agreement.

Inspection and Audit of Records. Any records or documents that Subsection 9.2 of this
Agreement requires Consultant to maintain shall be made available for inspection, audit,
and/or copying at any time during regular business hours, upon oral or written request of
the City. Under California Government Code Section 8546.7, if the amount of public funds
expended under this Agreement exceeds $10,000.00, the Agreement shall be subject to
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Section 10.

the examination and audit of the State Auditor, at the request of City or as part of any audit
of the City, for a period of 3 years after final payment under the Agreement.

MISCELLANEOUS PROVISIONS.

101

10.2

10.3

10.4

10.5

10.6

10.7

Attorneys’ Fees. If a party to this Agreement brings any action, including an action for
declaratory relief, to enforce or interpret the provision of this Agreement, the prevailing
party shall be entitled to reasonable attorneys’ fees in addition to any other relief to which
that party may be entitled. The court may set such fees in the same action or in a
separate action brought for that purpose.

Venue. In the event that either party brings any action against the other under this
Agreement, the Parties agree that trial of such action shall be vested exclusively in the
state courts of California in the County of Alameda or in the United States District Court for
the Northern District of California.

Severability. If a court of competent jurisdiction finds or rules that any provision of this
Agreement is invalid, void, or unenforceable, the provisions of this Agreement not so
adjudged shall remain in full force and effect. The invalidity in whole or in part of any
provision of this Agreement shall not void or affect the validity of any other provision of this
Agreement.

No Implied Waiver of Breach. The waiver of any breach of a specific provision of this
Agreement does not constitute a waiver of any other breach of that term or any other term
of this Agreement.

Successors and Assigns. The provisions of this Agreement shall inure to the benefit of
and shall apply to and bind the successors and assigns of the Parties.

Use of Recycled Products. Consultant shall prepare and submit all reports, written
studies and other printed material on recycled paper to the extent it is available at equal or
less cost than virgin paper.

Conflict of Interest. Consultant may serve other clients, but none whose activities within
the corporate limits of City or whose business, regardless of location, would place
Consultant in a “conflict of interest,” as that term is defined in the Political Reform Act,
codified at California Government Code Section 81000 et seq.

Consultant shall not employ any City official in the work performed pursuant to this
Agreement. No officer or employee of City shall have any financial interest in this
Agreement that would violate California Government Code Section 1090 et seq.

Consultant hereby warrants that it is not now, nor has it been in the previous 12 months,
an employee, agent, appointee, or official of the City. If Consultant was an employee,
agent, appointee, or official of the City in the previous 12 months, Consultant warrants that
it did not participate in any manner in the forming of this Agreement. Consultant
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10.8

10.9

10.10

understands that, if this Agreement is made in violation of California Government Code
Section 1090 et seq., the entire Agreement is void and Consultant will not be entitled to
any compensation for services performed pursuant to this Agreement, including
reimbursement of expenses, and Consultant will be required to reimburse the City for any
sums paid to the Consultant. Consultant understands that, in addition to the foregoing, it
may be subject to criminal prosecution for a violation of California Government Code
Section 1090 et seq., and, if applicable, will be disqualified from holding public office in the
State of California.

At City’s sole discretion, Consultant may be required to file with the City a Form 700 to
identify and document Consultant’'s economic interests, as defined and regulated by the
California Fair Political Practices Commission. If Consultant is required to file a Form 700,
Consultant is hereby advised to contact the San Leandro City Clerk for the Form 700 and
directions on how to prepare it.

Solicitation. Consultant agrees not to solicit business at any meeting, focus group, or
interview related to this Agreement, either orally or through any written materials.

Contract Administration. This Agreement shall be administered by Assistant Public
Works Director ("Contract Administrator"). All correspondence shall be directed to or
through the Contract Administrator or his or her designee.

Notices. Any written notice to Consultant shall be sent to:
Lucas W. Paz

Principal Hydrologist

Terraphase Engineering, Inc

1300 Clay St, Suite 1000

Oakland CA 94612

Lucas.paz@terraphase.com

Any written notice to City shall be sent to:
City of San Leandro

clo Assistant Public Works Director

835 E14th Street

San Leandro, CA 94577

With a copy to:

City of San Leandro
Department of Finance
c/o Purchasing Agent
835 East 14t Street
San Leandro, CA 94577

Consulting Services Agreement between City of San Leandro and 8/4/2023
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10.11

10.12

Professional Seal. Where applicable in the determination of the contract administrator,
the first page of a technical report, first page of design specifications, and each page of
construction drawings shall be stamped/sealed and signed by the licensed professional
responsible for the report/design preparation. The stamp/seal shall be in a block entitled
"Seal and Signature of Registered Professional with report/design responsibility," as in the
following example.

Seal and Signature of Registered Professional with
report/design responsibility.

Integration. This Agreement, including the scope of work attached hereto and

incorporated herein as Exhibits A, B, C, and D and E represents the entire and integrated
agreement between City and Consultant and supersedes all prior negotiations, representations, or
agreements, either written or oral.

10.13

Exhibit A Scope of Services

Exhibit B Compensation Schedule & Reimbursable Expenses
Exhibit C Indemnification

Exhibit D COVID-19 Compliance Requirements

Counterparts. This Agreement may be executed in multiple counterparts, each of which
shall be an original and all of which together shall constitute one agreement.

10.14 Certification per Iran Contracting Act of 2010. In the event that this contract is for
one million dollars ($1,000,000.00) or more, by Consultant’s signature below Consultant certifies

that Consultant, and any parent entities, subsidiaries, successors or subunits of Consultant
are not identified on a list created pursuant to subdivision (b) of Section 2203 of the
California Public Contract Code as a person engaging in investment activities in Iran as
described in subdivision (a) of Section 2202.5, or as a person described in subdivision (b)
of Section 2202.5 of the California Public Contract Code, as applicable.

SIGNATURES ON FOLLOWING PAGE
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The Parties have executed this Agreement as of the Effective Date. The persons whose signatures appear
below certify that they are authorized to sign on behalf of the respective Party.

CITY OF SAN LEANDRO Terraphase Engineering Inc.
[%%; for lucas 0, Par

Frances Robustelli, City Manager Lucas Paz, Principal Hydrologist
Attest: 1000002673

DocuSigned by: Consultant’s DIR Registration Number

Rv/%?}, R. Uw\,ug (if applicable)

Kelly B Clancy, City Clerk

Budget Approved: x

Approved as to Fiscal Authority:
DocuSigned by:

77

A3SBS825ADTAA495

Michael Yuen, Finance Director

010-38-903-5240
Account Number

Approved as to Form:

DocuSigned by:

Lichard Pio Toda

B44538F6DEF4Z0

Richard D. Pio Roda, City Attorney

Per Section 10.7: Form 700 Required  No

DocuSigned by:

karon MeMumara

Karen McNamara, Interim Assistant Public Works Director
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EXHIBIT A
SCOPE OF SERVICES

The proposed Project is the removal of large fallen Eucalyptus trees and a destroyed/collapsed
approximately 100-foot span pedestrian bridge that connects Haas Avenue to Cary Drive. The Project site
is located where Haas Avenue dead ends at San Leandro Creek.

McGuire and Hester Project Description: Installation of upstream and downstream cofferdams, with a
bypass system in place to bypass existing water flows. After the bypass is in place, best management
practices (BMPs), will be installed along with a fabric covering under the bridge to catch debris. At the end
of Cary Drive, an excavator will be mobilized. The fallen trees will be pulled out of the creek, cut, loaded,
and off hauled from the Cary Drive side. The Haas Avenue side with have the small limbs and brush
removed, as well as the damaged portion of the guardrail. After removal of the trees, a portion of the Cary
Drive chain link fence will be removed to provide access into the creek area to track the excavator down.
From a position in the creek level with the damaged bridge, the excavator will selectively demolish and haul
out the bridge in pieces up to Cary Drive. The tree and bridge removal work has an expected work duration
of 8 days. Both the tree and bridge sections will be placed on the asphalt pavement portion of Cary Drive
and demolished into smaller sections, loaded into trucks, and hauled away. After removal of the tree and
bridge, the creek will be picked clean of any fallen debris, site BMPs will be removed, and the area will be
appropriately re-vegetated.

The Project will temporarily impact San Leandro Creek and impacts to waters of the State will occur within
50’ upstream and downstream of the footprint of the fallen tree and bridge. The Project will not have
permanent impacts to waters of the State. Temporary construction impacts associated with the use of
heavy construction equipment (e.g., excavator) will occur between the edges of the creek banks between
Haas Avenue and Cary Drive and associated with the installation and removal of proposed temporary
upstream and downstream cofferdams and water diversion system. The tree removal and removal of the
destroyed bridge will impact the creek and associated riparian habitat at and within 50 feet upstream and
downstream the fallen tree and bridge.

We understand the City has discussed the proposed Project with Mr. Brian Wines at the San Francisco
Regional Water Quality Control Board (RWQCB) and that he has confirmed that the following series of
environmental permits and associated biological evaluations (listed below) will be required to support
implementation of the Project. He has also indicated the following:

“If the access roads cannot avoid impacting shrubs and trees, then we would ask for mitigation for impacted
shrubs and trees. We would require that shrubs and trees removed for equipment access be replaced at a
3:1 ratio. Shrubs must be monitored for at least five years after planting and trees must be monitored for at
least 10 years after planting. We would require a monitoring and maintenance plan (MMP) with
performance criteria for the replacement of shrubs and trees. If the performance criteria are not attained,
then monitoring and maintenance would continue until the criteria are attained. The MMP should also
address replacement of any grasses and forbs impacted by equipment access.”

This scope of work will support the acquisition of required permits for the proposed Project (described
above) from the U.S. Army Corps of Engineers (USACE), Regional Water Quality Control Board (RWQCB),
California Department of Fish and Wildlife (CDFW), and to support compliance with the California
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Environmental Quality Act (CEQA). Terraphase will prepare permit applications for the USACE, RWQCB,
CDFW, and will support CEQA compliance (it is assumed that a CEQA Categorical Exemption filing will be
sufficient to support the Project).

The scope of work supports acquisition of required permits for the proposed Project from the U.S. Army
Corps of Engineers (USACE), Regional Water Quality Control Board (RWQCB), California Department of
Fish and Wildlife (CDFW), and to support compliance with the California Environmental Quality Act
(CEQA). Terraphase will prepare permit applications for the USACE, RWQCB, CDFW, and will support
CEQA compliance (it is assumed that a CEQA Categorical Exemption filing will be sufficient to support the
Project).

The following tasks are included in the following scope of work:
e USACE: Clean Water Act (CWA) Section 404 Nationwide Permit 33
e RWQCB (Region 2): Clean Water Action Section 401 Water Quality Certification Permit
e CDFW: Section 1602 Streambed Alteration Agreement Permit
e Coordination w/EBMUD on any potential Chabot Dam releases prior to scheduling start of work
e CEQA: Categorical Exemption Filing Support (optional task)
Scope of Work
The scope of work will include the following tasks:

1. Plan/Site Review and Client Team Communications. Review of preliminary Project plans for the
project relative to current and previous site conditions and a site inspection. This task also includes
ongoing coordination and communications with McGuire and Hester and City staff.

2. Preparation and Completion of Environmental Permit Applications

a. U.S. Army Corps of Engineers (USACE). The project qualifies for authorization under a
CWA Section 404 Nationwide Permit #33 — Temporary Construction, Access, and
Dewatering. The Terraphase Team will coordinate with USACE and prepare a completed
permit application for the tree and bridge removal.

b. Regional Water Quality Control Board (RWQCB). The Terraphase Team will prepare an
application for Section 401 Water Quality Certification authorization from the RWQCB. This
task will include addressing the current requirements (as of September 2020) to submit a
“pre-filing meeting” request a minimum of 30 days prior to the submittal of the formal
applications. The Water Quality Certification application will require a permit fee that is
calculated based on the total amount of area impacted by the project. Terraphase will
calculate the fee amount for payment by the City. This proposal assumes that no
Alternatives Analysis for the tree and bridge removal would be required.

c. California Department of Fish and Wildlife (CDFW). The Terraphase Team will
complete and submit the application for a Section 1602 Streambed Alteration Agreement.
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Terraphase will require an estimate of the project implementation costs from the City or
project engineer in order to determine the application fee for payment by the City.

d. Agency Coordination. Terraphase will provide up to 20 hours of the project manager’s
time for coordination with and responding to comments by the regulatory agencies and to
support coordination with EBMUD regarding potential Chabot Dam releases to San
Leandro Creek.

3. Biological Assessment. The Terraphase Team will prepare both a Section 7 Biological
Assessment for federally listed species protected by the U.S. Fish and Wildlife Service and/or
National Marine Fisheries Service and a biological resources supplemental report for other special-
status species that are protected by CDFW. The Biological Assessment and supplement will
provide a general description of riparian habitat at the project site, identify the wildlife that is likely
to be present, and present information on special-status species found in the area. This description
will include information on vegetation present and the extent of USACE/RWQCB jurisdiction at and
within 50 feet both upstream and downstream of the tree/bridge removal area.

4. Jurisdictional Delineation. The Terraphase Team will measure the extent of USACE/RWQCB
jurisdiction at and 50 feet upstream and downstream of the fallen tree and bridge. The Terraphase
Team will prepare a figure showing the top of bank and ordinary high-water mark (OHWM) of the
creek.

5. Monitoring and Maintenance Plan. The Terraphase Team will prepare a Monitoring and
Maintenance Plan (MMP) as required by the RWQCB that will include mitigation plants and a
native seed mix that will be planted/seeded at the site once the work is complete. The MMP will
include a monitoring plan and performance criteria for plant survivorship and vegetation cover.

6. CEQA Categorical Exemption Support (optional task). Prepare a CEQA NOE for the project,
including:

o A brief description of the Project;

o Afinding that the project is exempt, including a citation that references the CEQA
Guidelines or Statutory section under which it is found to be exempt; and

o A brief statement of reasons to support the finding.

o File the NOE with the County Clerk’s office. While this action is not required, we
recommend that this be done in order to limit the allowable time to protest the exemption to
35 days from the 180-day statute of limitations. A copy of the 180-day County’s receipt
stamp will be provided.

o Notice of Exemption (NOE) filing is not required, however, filing of a NOE begins a 35-day
statute of limitations on legal challenges to the Lead Agency’s decision that the project is
exempt from CEQA. If a NOE is not filed, a 180-day statute of limitations applies.

o This scope of work assumes that a NOE will be the appropriate CEQA document for the
Project, however, in the event that the project plans indicate that an Initial Study is
required, a separate proposal will be required.
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EXHIBIT B

COMPENSATION SCHEDULE & REIMBURSABLE EXPENSES

2023 Standard Schedule of Charges with10% Discount/10% ODC

Standard Hourly Rate with

Labor Classification Hourly Rate 102 Discount
Senior Principal 5297 5267.30
Principal Engineer/Scientist 5278 525020
Senior Associate Engineer,/Scientist 5259 523310
Associate Engineer/Scientist 5240 5216.00
Senior Project Engineer/Scientist 5225 5202 50
Project Enginesr)/Scientist 5210 5189.00
Senior Staff 2 Engineer/Sdentist 5194 517460
Senior 5taff 1 Engineer/Sdentist 5177 £159.30
Staff 2 Engineer/Sdentist 5158 5142 20
Staff 1 Engineer/Scientist 5137 8123.30
Senior Technician 5145 513050
Technician 3 £125 5112 50
Technician 2 5106 59540
Technician 1 588 579.20
Senior Editor/Senior Project Coordinator 5155 513950
Editor 2/Project Coordinator 2/ Accountant 2 5135 512150
Editor 1/Project Coordinator 1/Accountant 1 5115 510350
Administrator/Project Assistant/Billing Specialist 595 5B5.50

Labor Charges

All time will be recorded and charged to nearest 0.1 hour. Expert testimony at trials, hearings and
depositions will be billed at 1508 of the standard hourly rate. For each day when testimony is provided,
@ minimum of 8 hours will be billed. Preparatory time will be billed at standard rates.

Expenses

Subcontractor fees and other direct costs, such as air travel, project supplies and rental equipment, etc.
will be itemized and billed at our cost plus a ten percent handling charge. Vehicle mileage when
iternized is billed at the standard government rate in effect at the time of travel (www_gsa.gov/mileage).

Payment
Payment is to be made to Terraphase Engineering Inc. as follows:
Check Payments: Wire/ACH Paymenits:
Terraphase Engineering Inc. Terraphase Engineering Inc.
P.O. Box 102399 IPMorgan Chase Bank
Pasadena, CA 91185%-2359 Account Mumber 217693099
Routing Number 322271627

Payment is due within 30 days of receipt of invoice. A service charge of 1.5% per month or the
allowable legal rate may be charged on amounts that are past due for more than 30 days.

Annual Escalation

Rates are subject to revision by annual calendar year escalation in January. Rates on invoicas will
reflect rates in effect at time of invoicing.
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Table 1 - Time and Materials Cost Estimate
Environmental Permitting Support for the City of San Leandro Cary Drive and Haas Avenue
Pedestrian Bridge Removal Project, San Leandro, California

. _ Task 2: Preparation
Taki.:tvili:‘i.l::sr::e and C.omplelion of N . - Task 5: Monitoring| Task 6: C.EGA
) Environmental Task 3: Biological | Task 4: Jurisdictional N Categorical
Category Units MZS::?:“M Discount Rate Team Trz?:cr;gs and Permit Applications Assessment Delineation and M::I:rlan(z Exemption ToTALS
Management c;:ﬁ:::-,tm Support (optional)|
Qty Cost ary Cost aty Cost Qty Cost Qry Cost Qry Cost Qty Cost
Labor
Principal heur 5278.00 10% 5250200 14) % 3503) 20 (5 5,004 4 |5 Lo01f & |S 2,002 6 S 1501Q 16 | S 4003 68 |S 17,014
Senior Associate hour 5259.00 | 10% 5233.10 e o |5 o |5 R E 0 0|5 o |5
(Associate hour 5240.00 10% $216.00 Bl 5 1296] 2 [§ 432 N 12 |5 2,592 4 s 264 3% 648 27 |5 5,832
Senior Project hour 5225.00 10% 5202.50 os 6 |§ 1,215 a |5 16200 0 |$ 0s 0|5 14 |5 2,835
Project hour 5210.00 10% $189.00 4|5 756 0 |8 o |5 R E 6] & 11340 0 |5 w |5 1,890
Senior Staff hour 5194.00 | 10% 5174.60 UE 0|5 L ' E 0 & 0 |% o |5
Staff Il hour 5158.00 10% $142.20 o s [ o |3 [ 0 & 0|5 0 5
Staff | hour 5137.00 10% $123.30 e o |5 e R E 0 0|5 0 5
Technician Il hour 5106.00 | 10% $95.40 K 0|5 0 |5 0 |3 0 $ 0|5 0 |5
Technician | hour $88.00 | 10% 579.20 0 s 0|5 e 0|5 0 s 0|5 0 |5
[Administrator hour $95.00 | 10% 58550 12|35 1026) 0 |5 0 |5 o |5 o 5 0|5 12 |5 1,026
Total Terraphase Labor $ 6,581 $ 6,651 $ 2621 $ 4,504 $ 3,49 $ 4,651 $ 28,597
Direct Costs
Subcontractors
LSA Associates lump | § 33,200.00 $ 33,200.00 0l s 0.54 |5 17,795 § 0.222| 5 7,370 J0.108| & 3,586 ] 0.13] 5 4,449 0 |% 1 5 33,200
Total Subcontractor Costs s - s 17,795 s 7370 s 3,586 H 4,449 5 s 33,200
Direct Cost Handling 10% 10.0%) 5 5 1,780 5 737 5 359 5 445 5 5 3,320
Total Direct Costs 5 - $ 19,575 $ 8107 $ 3,904 $ 4,804 $ $ 36520
Terraphase Equipment
Truck day | $ 175.00 5 175.00 15 75| 0 |$ o 5 o |s o5 0|5 1 5 175
Total Terraphase Equipment 5 175 $ - $ - $ - $ - $ - 5 175
Travel Costs
Mileage mile | $ 0.55 5 055 oS 0|5 0o |5 o |5 E 0 |s o |5
Total Travel Costs 5 - $ - $ - $ - $ - $ - $ -
Total Estimated Project Costs 5 6,756 H 26,226 $ 10,728 5 8,538 H 8,393 5 4,651 H 65,292
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EXHIBIT C

INDEMNIFICATION

A. Consultant shall, to the extent permitted by law, including without limitation California Civil Code
2782 and 2782.8, indemnify, hold harmless and assume the defense of, in any actions at law or in
equity, the City, its employees, agents, volunteers, and elective and appointive boards and officials,
from all claims, losses, demands, suits, actions, and damages, including property damage, personal
injury, death, and liability of every kind, nature and description, arising out of, pertaining to or related to
the negligence, recklessness or willful misconduct of Consultant or any person directly or indirectly
employed by, or acting as agent for, Consultant, during and after completion of Consultant's work
under this Agreement.

B. With respect to those claims arising from a professional error or omission, Consultant shall defend,
indemnify and hold harmless the City (including its elected officials, officers, employees, and
volunteers) from all claims, losses, and damages arising from the professionally negligent acts, errors
or omissions of Consultant and its employees, however, the cost to defend charged to Consultant shall
not exceed Consultant’s proportionate percentage fault.

C. Consultant's obligation under this section does not extend to that portion of a claim caused in whole
or in part by the sole negligence or willful misconduct of the City.

D. Consultant shall also indemnify, defend and hold harmless the City from all suits or claims for
infringement of any patent rights, copyrights, trade secrets, trade names, trademarks, service marks, or
any other proprietary rights of any person or persons because of the City or any of its officers,
employees, volunteers, officials, or agents use of articles, products things, or services supplied in the
performance of Consultant’s services under this Agreement, however, the cost to defend charged to
Consultant shall not exceed Consultant’s proportionate percentage fault.

E. Consultant shall also indemnify, defend and hold harmless the City from all suits or claims for
infringement of any patent rights, copyrights, trade secrets, trade names, trademarks, service marks, or
any other proprietary rights of any person or persons because of the City or any of its officers, officials,
employees, volunteers, or agents use of articles, products things, or services supplied in the
performance of Consultant’s services under this Agreement, however, the cost to defend charged to
Consultant shall not exceed Consultant’s proportionate percentage fault.
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EXHIBIT D

The novel coronavirus (“COVID-19") has been declared a worldwide pandemic by the World Health
Organization. The City of San Leandro is currently in a local emergency and state of emergency due to the
COVID-19 pandemic.

COVID-19 is extremely contagious, and is believed to spread mainly from person-to-person contact,
through touched surfaces, and in airborne particles. As a result, federal, state, and local governments,
including the City of San Leandro, and federal, state, county, and local health agencies recommend social
distancing and additional cleaning protocols to limit the spread of the disease. The City has taken steps and
put in place preventative measures recommended by federal, state, and local health agencies to reduce the
spread of COVID-19. These measures include steps each person must take to prevent the spread of
COVID-19 and include, but are not limited to, requiring face coverings, frequent hand washing and/or use
of hand sanitizer, social distancing where possible, limiting of person-to-person contact, frequent cleanings
of high-touch surfaces, and avoiding entering any building if they have COVID-19 symptoms.

Consultant shall obey all local orders and abide by all applicable preventative measures recommended by
federal, state, county, and local health agencies and any preventative measures specifically implemented
by the City. Consultant agrees that when entering any City buildings, Consultant will follow all COVID-19
related signage, wear a face covering, follow all social distancing protocols, and abide by any other COVID-
19 preventative measure that are in place when performing the services described in this Agreement.
Consultant shall also adhere to any subsequently communicated COVID-19 preventative measures as
directed by City staff. The COVID-19 preventative measures are subject to change over time, and
Consultant shall maintain knowledge of and adhere to the current COVID-19 preventative measures when
interacting with City employees, officials, volunteers, agents, and representatives, and when entering City
buildings.
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